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outside of and higher than themselves. Any deep and lasting relationship
presupposes a common good of some sort as the ound of their unity. It rests
ultimately on God, the supreme good , the love of which is implied in the love
of any lesser good that one may wish to pursue.®

Let me conclude, by relating Fortin’s theme of desire to his
reflection on epektasis. About the latter he wrote,

The life of the soul, as the Church Fathers saw it, is not a state but a dynamic
situation characterized by unceasing progress, indeed, not just an extasis or going
out of oneself but an epektasis or pergetual going beyond oneself in the direction of
an ever more perfect God-likeness. Such is the view which St. Paul advances inan
often quoted passage of Phil 3:12-14, and which GregomNyssa ressed ina
nutshell when he suggested that “to find God is to seek Him endlessly.”*”

The verse in Paul reads, “one thing I do, forgetting what lies
behind and straining forward (epekteinomenos) to what lies ahead
I press on toward the call for the prize of the upward call of God
in Jesus Christ.” A central key to Fortin’s work is the notion of
epektasis: to stretch oneself to the limit by loving in the right way
with ever greater understanding and intensity.

Epektasis, of course, not only requires an individual effort,
but dependsdecisively on continuous instructionand exhortation
in a Christian community. A closer look at Assumption College’s
motto is helpful here: “donec Christus formetur in vobis.” This
comes from Paul’s letter to the Galatians 4:19 and the full text
reads, "My children, for whom I again suffer birth pangs until
Christ be formed in you.” The image of birth pangs is a graphic
image conveying all that we have to do in order to help our
brothers and sisters rouse themselves to put on Christ.

As an educator, Ernest Fortin always tried to embody this
ideal. Young people keep discovering his writings and are
inspired to make life decisions on the basis of what they learn. My
hope is that Fortin’s vision of education, theology, and political
philosophy will, likewise, be a vital inspiration to Catholic
colleges. O

ine -and the Hermeneutics of Love: Some Preliminary
:invol. 1 of Ernest L. Fortin: Collected Essays, 9.

vhard B. Ladner, The Idea of Reform: Its Impact on Christian
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On. the Presumed Medieval
Origin of Individual Rights

Ernest L. Fortin

[Tlhere exists a specifically modern notion of
rights that comes to the fore with Hobbes . . .

. and distinguishes itself from all previous
notions, not so much by its definition of right as
power, as by its proclamation of rights rather
than duties as the primary moral counter.

f}f:; 1;§1;1es pertaining to the history of ethical and political
Iy gl have Provegl more intractable over the years than that of
e relationship of individual or subjective rights to the m
traditional natural law approach to the study of moral henoore
gna. Some prominent theorists, such as C.B. MacPhersonpand L:lc;
dt;?uss, have lqng argue.d that the two doctrines are irreducibly
ifferent and incompatible with each other,! whereas other

t
an fl\?e &d\a{colill;l.e:g:grgh[ej P.olitr'c.atly ’Il"fxeory of Possessive Individualism (Oxford
. ork: rd University Press, 1962). L. Strauss, Natural Right
f(l) zsstlc:ry (Chx(;lago: University of Chicago Press, 1953), esp. 181-83. Thlii is l::;“t'
ggest that Strauss and MacPherson are in complete agreement with
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scholars—Jacques Maritain, John Finnis, a?d ]a;ns?bl;ltliltll};; ;ofg?r?ti
i i as
three*—see the rights doctrmg, no ‘ ]
orrltle}(;ecessor, but either as a more polished version of itor a u:e?;i
Eom lement to it. The matter is of no small consequenc o
decerr)lt citizens who worry about a p%smblc(le. tens;?; t};lztvere:; the
ibli i ounding a
biblical component of the American 1 the Framers
i ttoan Enlightenment concep g .
P ate Tooquevi tes egoism to the level of a
araphrase Tocqueville, promotes eg '
;)ohili’osoghic principle. Itis also a sourcs oflconcgi)n fg; tChz;tl'c\)csllé:
ici ith the gradual erosion
ethicists who are uneasy wi O mces on rights
iqui natural law and its supersession by
11: iggézuéhurch documents and Catholic theology ngneraI?; if
i inei ly compatible but essentially continu-
the rights doctrine is not only c e ey have
ith the natural law doctrine, any qua :
gscsn:‘:la\cquiescing in it may be safely laid to rest. If, altemitwil}z’é
the two doctrines are demonstrably at czidds with each other,
not be wholly unwarranted. L
qualmsg\nag’ way to tackle the problem is to inquire mto1 tIIe
intellectual pedigree of the rights theory. Unforh;?a::lgré Islc}I;: :;eﬁ
o i s well,
inion is sharply divided on th1§ issue a ;
?1%:: (; brief surrzrg,y of the recent literature on _the subject. Three
names stand out among others in this connection. o French
The first is that of Michel Villey, the distinguishe: ret_ n
Jegal historian and philosopher, whoin his bOOkt?\l;rﬂ;i iolrig;ii 2:;)\ !
juridi ht’ and numerous o
of modern juridical thoug : cations
ifty- d has sought to prove
tched out over a fifty-year period has sought t .
?atirtier of the rights theory as we know it is William of Ockham

each other. See in this connection Strauss’s ¥e\113iel\¢; 'oflhg;\l?g:\:;:;m’e; b?ro{i
i in Leo Strauss, Studies in Platomc. olitical F ,ed. T.
;’eal;rgl;::e(dC}l\rilca;o and London: The University of Chicago Press, 1983),
a : Scribners,
2]. Maritain, The Rights of Man and Natural Law (New .York..t (;rfl brers
1943); The Person and the Common Good (Notre I‘Dia;\e; Ur;n;zei;s}ig A
. , 1966). J. Finnis, Natural Law and Natura '
gf;::ngcr;sls’ress 1)980). J. Tully, A Discourse on Property: John Locke and His
Adversaries (Cambridge: Cambridge University Press, 1980?, '
3 ' ée juridique moderne, 4th ed. (Paris, 1975).—This
s fl ; Pentslfe]s thatq follow incorporate materials used in 2
T d a few other:
Ehm"‘txl\cle, “Sacred and Inviolable: Rerum I\{ova.rum apd I;I.aturoall
. healogical Studies 53 (1992): 203-33. (This artlcle': is repr}nte mdvthé
- of Rortin’s Collected Essays entitled Human R{gfzts, Virtue, anMD.
Untimely Meditations on Religion and Politics [Lanham, MD:
! ﬂ&ﬂd, 1996}).
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For Villey, everything hinges on the distinction between objective
right—"the right thing” (ipsa res iusta), “one’s due” or one’s
proper share, Ulpian's suum ius cuigue tribuere—and subjective
right, by which is meant a moral power (potestas) or faculty
(facultas) inhering in individual human beings. How and to what
extent the two notions differ from each other becomes plain when
we recall that “right” in the first sense does not necessarily work
to the advantage of the individual whose right it is. In Rome, the
right of a parricide was to be stuffed in a bag filled with vipers
and thrown into the Tiber. Ockham, the villain of Villey's story,
is the man who consummated the break with the premodern
tradition by accrediting that monstrosity known as subjective
rights or rights that individuals possess as opposed to rights by
which so to speak they are possessed. His is the work that marks

the “Copernican moment” in the history of legal science.! In

Villey’s view, a straight path leads from Ockham’s nominalism,

according to which only individuals exist, to the rights with

which these individuals are invested; for not until the rise of

philosophic nominalism in the late Middle Ages could such a

novel conception of rights have seen the light of day.

The second author to be reckoned with is Richard Tuck,
whosebook on the origin of natural rights theories,’ acclaimed by
many as a breakthrough when it came out in 1979, is a history of
the notion of subjective rights from its supposed twelfth-century
origins to its full expression in the works of Locke and, before
Locke, Grotius, who finally “broke the ice” by casting off the
shackles of Aristotelian philosophy. Tuck distinguishes between
passive rights, by which he means rights reducible to duties
incumbent on other people, and the more pertinent active rights
or rights understood as the absolute liberty to do or to forbear.”
Two great periods mark this history: 1350-1450, which witnessed
the flowering of Nominalism, and 1590-1670, the period in which
the rights doctrine finally came into its own with the publication

M. Villey, “Genese du droit subjectif chez Guillaume d’Occam, ” Archives
de philosohie du droit 9 (1964): 127.

SNatural Rights Theories: Their Origin and Development (
Combridge University Press, 1979).

: b1bid., 175. The expression isa quotation from Barbeyrac, An Historical and
Critical Account of the Science of Morality, prefaced to S. Pufendorf, The Law
Nature and Nations, trans. B. Kennet (London: J.J. Bonwick, 1749), 55, 63,

Cambridge:

Natural Rights Theories, 5-6.
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of the great works not enly of Grotius and Locke but of such other
eminent theorists as Suarez, Selden, Hobbes, Cumberland, and
Pufendorf. I note in passing that, with admirable intellectual
integrity, Tuck has since repudiated in private conversation part
of the argument of his book. I do not know whether he has yet
done so in writing.

The third protagonist in this unfolding saga is Prof. Brian
Tierney, who in the last ten years or so has inundated us with a
spate of articles purporting to demonstrate that the now trium-
phant rights doctrine is indeed an early rather than a late-
medieval or a specifically modern contribution to the develop-
ment of political and legal theory ® Against Villey, Leo Strauss,
and a number of Strauss’s followers, among them Walter Berns
(Tierney’sone-time colleagueat Cornell) and Arlene Saxonhouse,’

8These articles include: “Tuck on Rights, Some Medieval Problems,”
History of Political Thought 4 (1983): 429-40; #Villey, Ockham and the Origin
of Individual Rights,” The Weightier Mutters of the Law: A Tribute to Harold |.
Bermian (The American Academy of Religion, 1988): 1-31; “Conciliarism,
Corporatism, and Individualism: the Doctrine of Individual Rights in
Gerson,” Cristianesimo nella storia 9 {1988): 81~111; “Marsilius on Rights,”
Journal of the History of Ideas 52 (1991): 3-17; *Origins of Natural Rights
Language: Texts and Contexts, 1150—1250,” History of Political Thought 10
(1989): 615-49; “ Aristotle and the American Indians—Again,” Cristiznesime
nella storia 12 (1991): 295-322; “Natural Rights in the Thirteenth Century: A
Quaestio of Henry of Ghent,” Speculum 67 (1992): 58-68; and an as yet
unpublished paperentitied “1492: Medieval Natural Rights Theoriesand the
Discovery of America,” written for the quinquennial meeting of the
International Society for the Study of Medieval Thought held at Ottawa in
August, 1992, which summarizes in readily assimilable form the results
arrived at in the previous articles. The paper is scheduled to appear in the
Proceedings of the conference.

9Ct. Tierney, “Conciliarism, Corporatism,” 88: “One school of thought
holds that all modern rights theories are rooted in the atheistic philosophy
of Hobbes and hence regards them as incompatible with the whole
preceding Christian tradition.” Thereference is to an article by Walter Berns
in This World 6 (1983): 98. See “Villey, Ockham,” 20, n.74, where Berns is
taken to task for having written that “natural rights and traditional natural

Tiarney's opinion, “Isjuch views seem based on a mistakenidea that modern

¢ hibtory of the concept of ius naturale before the seventeenth-century.”

law are, to put it simply yet altogether accurately, incompatible.” In

ts thearies are derived entirely from Hobbes and on simple ignorance
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Tierney argues that there is no significant hiatu

;:ic)r}t::n;;ty }l:et}vgen the medieval ar%d modern jrtdserc;:azf;;cghs ﬁ

V{guei/ (1)? It1 ' esis ;‘n anutshell is that the subjective rights to which

)¢ thepbrms: as tt e hallmark of mOf:lgrnity arein factaninvention

o 1ant canonists and civil lawyers of twelfth- and
rieenth-century Europe, whose writings he subjects to a far

more painstaking scrutiny than ei i
Tierney’s own w%) rds, y than either Villey or Tuck had done. In

The doctrine of individual rights w i
) € cual rights was not a late medieval aberrati
:eaf’l:\rtet;gﬁfmn of objective right or of natural moral law. Sglf 11::305151 &/(a)llsni?g
Spventeenth cenotlgy Invention of Suarez or Hobbes or Locke, Rather, it was a
eristic product of the great age of creative jurisprudence that, in the

twelfth i i
e} u-a?d!;g ot[lli‘lxgteenth centurtes, established the foundations of the Western

_Tierney’s point against Villey is both w

do'cu‘mented. His articlges have sl)\lown, confzrlilntcail:xegrl1 anicrll g
opinion, that the definition of rights as “powers” antezates g\l}’
Nominalist movement by some two centuries and that in thi:
\n/\i?ger Ocll:ham and his followers were not the radical innovators
Vil gen;g esd them out to be. Further support for this conclusion
oot und in the fact that Ockham’s treatment of the natural

w. long a bone of contention among scholars, is anything but
revoh‘monfu‘y,u as we know now that the egregious migtak
contained in the printed editions of his classic statement on the
subject h.as bgen corrected on the basis of a fresh reading of th:
_m:musc'mp.ts. Ockham'’s threefold division of the natural law
into principles that apply (a) to both the prelapsarian and

less life, liberty, propert i
_ e, /] Yy, or even the pursuit of happi ” i
the History of Political Thought (New York: Praeger, {)9})8;)8578. - Women in

“"Yilley, Ockham,” 31.

1 ,
On Ockham’s conservatism, see Tierney’s remarks in “Villey, Ockham,”

119, citing John Morrall, who descri 3
13, , escribes Qgkh “an i
defender of the achievements of the past.‘gﬁ e e inferpreter and

12 .

MOgSZr:;t.i;ulog]x:: Pztxr: 2i;l;r 2, Book 3, 6. The most recent edition is that
R rankfurt, whichmerely reprod th iti
bf 1494, along with its mistakés Th edtentis 1 be o ot

! . - The corrected text is to be found i
ffler, “Three Modes of Natural Law i Fihe Tercs
., w in Ockham: A Revision of the Text,”
anciscan Studies 15 (1977): 207-18. The mistake i i
i : . e in the Goldast editi
oncerns the second level of natural law and consists in readi:\c;ht;‘;

#l Rights in the Thirteenth Century,” 58, Tierney takes issue with
4’8 contention that prior to the seventeenth-century people did
tivdividunls “as possessing inalienablerightsto anything—much

nintelligible quod ideo est naturale quia est contra statum naturae instituiae for

'aquod ideadicitur naturale quia contrari ¥ 7o
H tum est contra siat } 1hut
k ints, umi naturae institut
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tlapsarian stages of humanity and are therefore unchangeable
%e(.);.}atl})\e prohibitgion against lies and' adultery), or (b) only to lt.he
prelapsarian stage (e.g., the community of goods ar}d the equality
of all human beings), or (¢) only to the postlapsquan stage (e};g.,
private property, slavery, and warfa_re) does I}ttle more t aInf
systematize what the canonical trad1t1'or'1 rout}nely taught. |
Ockham can be said to have innovated, it is not in regard to this
issue; it is rather in regard to the theoretical foundation of the
natural law, whose principles are said by him to owe their truth,
not to God’s intellect, but to his will alone, to s'uch an extent that
God could command us to hate him if he so desired.” Simply put,
no human act is intrinsically good or bad; it becomesliuch solely
by reason of its being enjoined or forbidden by God. )

For all its outstanding merits, however, Tierney’s demon-
stration is not without problems of its own, one of them being,
not thatit incovers traces of subjective rights in fhe Mldd},e Ages,
but that it constantly refers to these rights as “natural, " some-
thing that few medieval authors, and none of those cited by
Tierney himself, ever do, with the one exception of Nicholas of
Cusa, to whom I shall return. In the vast majornty 'o‘f cases, the
rights in question are called ”rightsf’ WlthOut qqallfltfatlon Ta}x:d
appear to have been understood as civil or canonical nghti. lli
is typically the case with Gerson, who discusses at great ingt .
the rights of popes, bishops, and local prelates, or the rights o
mendicant friars to preach, hear confessions, and receive tithes,
all of which manifestly belong to the realm of 1]jaos1t1Ve and
specifically ecclesiastical rather than natural right.”

Orne does encounter the expression iura naturalia (patural
rights) on a few scattered occasions not mentioned by Tlernﬁyp
but its meaning bears little resemblance to the one 'that attaches
to it from the seventeenth-century onward. Augustine used it in

B¢t Ockham, Quaestiones in librum secundum Sententiarum 2.15.3-4, in
Opera Theologica, vol. 5, ed. G. Gal and R. Wood (New York: St. Bonaventure,
1981), 2.15.3-4, p. 347-48. et s

14 ‘s di i ¢ sition in his De legibus ac Deo

See Suarez's discussion of Ockham'’s positior ;
legislatore, 2.7.4. English translation by G.L. Williams et al., Selections fcrlom
Thr“ee Werks of Francisco Suarez, §.]., vol. 2 (Oxford and London: Clarendon

.. Prags-and H. Milford, 1944), 190. .

8 i ” iliari tism,” 94, who notes
ge, for example, Tierney, ”Conciliarism, Corporatism,” 94, :
';lalderatio 1p2 of Gerson's De potestate ecclesiastica, which 1mmed1altely
ha forma) definition of fus in Consideratio 13, “is devoted entirely

¢onduct of church affairs.”

uslon of iurn—the rights of popes, kings, bishops, and lesser
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the midst of the Pelagian controversy in an effort to explain how
original sin, the sin committed by Adam and Eve, could have
been transmitted to their descendants. The rights of which he
speaks are the “natural rights of propagation”—iura naturalia
propaginis—whereby the offspring, who are somehow precontained
in the ancestor, are thought to inherit through birth the characteris-
tic features of his fallen nature." In a similar manner, St. Jerome
speaks of incest as a violation of the natural rights—iura
naturae—of a mother or a sister."” In other instances, the link with
our modern rights theory is even more tenuous. Primasius of
Hadrumetum describes the antlers that burst forth from the heads
of certain animals and keep growing and growing as violating the
"natural rights of places”—naturalia locorum iura.*® None of this,
needless to say, adds up to a bona fide natural rights theory
imbedded in a coherent and properly articulated framework.
Nor, as [ have intimated, can the concept of natural rights
be said to play a significant role in medieval thought. Tierney
himself acknowledges that Thomas Aquinas did nothave a theory
of natural rights,® but, to the best of my knowledge, no medieval
writer either both before or after him ever tried to elaborate such
a theory. If the information at our disposal suggests anything, it
* isthat rights as the medievals understood them were subservient
to an antecedent law that circumscribes and relativizes them. For
Ockham, a “right” was a “lawful power,” licita potestas.? For his
contemporary, Johannes Monachus, it was a “virtuous power,”
virtuosa potestas, or a power “introduced by law,” 2 iure

l".‘hxgu.<‘>t1'n(e, Contra Iulianum Opus Imperfectum (Against fulian: An
‘Unfinished Work) 6.22.

YJerome, In Amos, 1.1.
®Primasius of Hadrumetum, Commentary on the Apocalypse 2.5.

BuNatural Rights in the Thirteenth Century,” 67. According to Busa’s
haustive Index Thomisticus, the word iura occurs a total of fifty-four times
Thomas’s voluminous corpus, but never in the sense of natural rights. In
1 cases, the reference is to canonical or civil rights, or to the ancient as

stinguished from the new codes of [aw, or to the laws governing warfare
d the like.

ey, Villey, “La genese du droit subjectif chez Guillaume d‘Occam,”
rehives de philosophie du droit 9 (1964): 117. Even without the addition of
g /icita, potestas often means a “legal” power, as distinguished from potentia,

hich can designate a premoral power. It is true that the distinction between
¢ two is not always strictly observed.

B
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introducta® As the adjectives used to qualify them imply, these
rights were by no means unconditional. They were contingent on
the performance of prior duties and hence forfeitable. Anyone
who failed to abide by the law that guarantees them could be
deprived of everything to which he was previously entitled: his
freedom, his property, and in extreme cases his life. Not so with
the natural rights on which the modern theorists would later base
their speculations and which have been variously described as
absolute, inviolable, imprescriptible, unconditional, inalienable,
or sacred.

In support of his thesis that rights arean invention of the
Middle Ages, Tierney notes that the precept “Honor thy father
and thy mother” is not only a commandment; it also means that
parents have a subjective right to the respect of their children.”
Fair enough, although these are not the terms in which the
medievals were wont to pose the problem. Their question was not
whether parents havearight tobe respected by their children but
whether it is objectively right that they be respected by them.
Even if one grants the legitimacy of Tierney’s inference, however,
one is still left with the problem of determining which of the two,
the right or the duty, comes first and of deciding what is to be
done in the event of a conflict between them. Is this subjective
right, assuming that it exists, inalienable, or could it sometimes
be overridden by more compelling interests?

Granted, one cannot conclude from the absence of any
explicit distinction between objective and subjective right in their
works that the classical philosophers and their medieval disciples
would have objected to the notion of subjective rights or rights as
moral faculties or powers, for such they must somehow be if by
reason of them human beings are authorized to do or refrain from
doing certain things. Since rights are already implied in the
notion of duty—anyone who has a duty to do something must
have the right to do it—there appears to be no reason to
dichotomize them. What they represent would be nothing more
than the two sides of a single coin. If, as was generally assumed
in the Middle Ages, there is such a thing as the natural law, one
has every reason to speak of the rights to which it gives rise as
being themselves natural.

14, Tierney, “Villey, Ockham,” 30.
Hilgy, Qekham,” 20,

) phannoy Manachus, Glossa Aurea (Paris, 1535), fol. 94, Glossa ad Sect.
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bya smzﬁli :Js 12 fact what appears to have been done explicitly
pY asma khm er of latg-medleval writers such as Marsilius of
ol res,s Ockham, and Nicholas of Cusa, in whose works the
M;frsili :;ZI: flura naturalia makes an occasional appearance
r eters to certain rights (fur4) as “natural” in all
regions “they are in some wa i e T g i all

: y believed to be lawful i

" ! ‘ and th
bfg;isi‘:tzs ﬁl?;a;;/:l;re: Nothing sulggests he had any intentionecl);
d ecessors, at least as regards th i
tion of these rights to the B ich, poraconicalie,
. naturallaw, about which i

he himself seems to h iou o O e
ave had serious doubts.? Ockh '

same expression at least once, but again withi he comtont of &
discuoression at | , but again within the context of a

ural law.” Nicholas of Cus
a, to who
already alluded, does something similar when he write:1 thave

There is ivi i
e q‘s alii ntf;e peoplea divine seed by virtue of their common equal birth and

tural rights of all human beings (co
Aty ] mnunen I
aequalem nativitater et aequalia naturalia ium)go t(hat all autho(:;’tt;zzv”;ﬁgrzcz)ﬁg

from God as do all human bei i i ivi
from the common consent ofiitr\eg:ﬁgjéész;gcogmzed 7 divine when It arises

S:io;t:n:’f;ir,kl:hcholas does not volunteer any further informa-

attention ot e means by a “natural right” or call special

atention to € expression, as well he might have if he had

e gwehlt a new and more pregnant meaning. He too

hore ;,r » }?\ffn ta Ifstz;;:l:::ofnal meccllieval view according to which
2 ree and e ir

nothing of political authority, slaver;]/:lg:' ;)I;?‘?;?; ;1-501;23; 12<7new

23Defensor Pacis 2.12.7.

2 . e s

Pri:[;?;l ixsl; :;f :‘/i)atrsthl\lzs s argument is that universally admitted moral
i fully rational and, conversely, that full i

! ir.l“cslsre; afr; nlo; universally admitted. Cf. L. Straussy”Ma rsilil:xs gf Il;zgz;a’}

‘ of Political Philosophy, 3rd. edition, ed. L, é ’

Chicago: University of Chicag‘o Press, 1987),, 2‘32—‘:3:3.11‘&“155 and]. Cropsey

25Dialo(gus Part 3, Tr. 2, Book 3, 6.

26 .
0 ’ll?e cancordfzntm catholica (The Catholic Concordance)
n%vzly‘ ml(;dmed {(Cambridge, England and New York: Cambrid
n 5;1:3; 5;5:,.(11;311)3, 32130.di§ original text is to be found in Nicholas %)T’
-usa 12 3.4, 331, ed. G. Kallen, vol. 14 (Hamb 1
bxt is cited by Tierney, who does n call o ety e
: : , ot call attenti i
Eressmn. Cf. "Conciliarism, Corporatism,” 10e9n fon 1o the rariy of the
*'Nicholas's treatise was 2 , l
. . presented to the Council of Basel i 1
clt;ll::);l .reﬂ.ects Nlchqlas’s conciliarist leanings and was cglifl:’t:f? .
port his views on this subject. See also G. de Lagarde, ”Individualismz

trans. P. Sigmund,
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To repeat, nowhere in the Middle Ages does one come
across a natural rights teaching comparable to the one set forth in
the works of a host of early modern political writers, beginning
with Hobbes. The most that can be said is that, on the basis of
their own principles, the medievals could conceivably have put
forward a doctrine of natural rights rooted in natural law. They
never did. Why? The simplest answer is that in matters of this
sort they tended to take their cue from the Bible, the Church
Fathers, Roman law, the canon law tradition, and Aristotle’s
Ethics and Politics once they became availablein Latin translation
during the course of the thirteenth-century. In none of these texts
is there any thematic treatment of or stress on natural rights.” For
better or for worse, natural rights in our sense of the term were
largely alien not only to the medieval mind but to the literature
of the entire premodern period.

One can certainly agree with Tierney that the surge of
interest in legal theory from the twelfth-century onward is a
remarkable phenomenon, but it does not of itself signal the
emergence of a new concept of right. The occasion was the recent
adoption of Roman law in the West, necessitated by the pressing
need to find solutions to such typical problems as the relation
between the pope and the emperor, between the emperor and the
lesser rulers of Christendom, between rulers and subjects,
between mendicants and seculars, and so on, or else to determine
such issues as the rights of property (particularly asthese affected
religious orders) or the rights of infidels—all of which called for

et corporatisme au moyen age,” in L'organisation corporative du moyen dge a
la fin de I'Ancien Régime (Louvain: Bureaux de Recueil Bibliotheque de
I'université, 1937), 52.

%The Bible certainly knows nothing of natural rights. If it is famous for
anything, it is for promulgating a set of commandments or, as one might
say, a Bill of Duties rather than a Bill of Rights. The term “rights” in the
plural, iura, does not appear even once in the Vulgate, for centuries the
standard version of
approximately thirty times, butalways to designate some legally sanctione
arrangement. Genesis 23:4 speaks in this sense of a {us sepulchri or right o
burlal apropos of Abraham, who discusses with the Hittites the passibilit
f acquiring a tomb for Sarah. Asis clear from the context, Abraham is no
ghining any kind of right and has no need to do s, for the Hittites wer
{foring him free of charge their “choicest sepulchres” to bury his dead. Th
w-Bible ltself makes no attempt to define this or any other right. Sinc
d for “nature” and in any event does not engage in philosoph
an hardly be expected to describe such rights as “natural

the Bible in the West. [us in the singular occurs
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an approach to moral matters that f
an _ { ocused to an un
am%‘)r;ieogni Iflfg;:ts ?}r\d dutle':s. Ockham himself, whgsfziiirelﬁi
o o in la er hlfe, as glerney notes, was to have Pope John
N declan, alli iretlc, was motivated by a similar set of
o rig};ts au tl..IC cases, the rights under consideration were
jgal rights, ctioned either by the civil law, the divine law

nts to go beyond what the medievals explicitly tau’gﬁ?

the natural law. Tie i
: . rney himself put i
medieval perspective when he writeg: ® the matter in proper

In fact, i i

eve:y a tgng int(lj\s r}:lgstural rights regarded as derivative from natural
ey s ingth in! g}?teentgz: of the doctrine—in the twelfth-century renaiszzvnget
S aw, n entury Enlightenment and still in twentieth-century

P L .

that wha?f[’fi:f- ;2; fclcz:rslt’itrllmop 31 tf;:s instance arises from the fact
2 mind when i

century is not the characteristic En ot wione Sighteenth

: tur ! : lightenment view of ri
S\f;rr:stt;a;e‘r/}/:cl:fh s assertion ‘tha't “[t]he law of nature (li;l)g:btfiz::
of actimpo oS, 1mse!f - . tus is called a faculty or moral power
o Si.n.ﬁlarsl prov}tdes the means for what lex provides as an
e ol thiy’kw en he speaks of "twentieth-century dis-
Course,” he tWon m}g1 not of Rawls and Dworkin but of Maritain
and Finnis, authors who like Wolff are committed to a
howevg prex}'?odern undefstanding of justice
howev ofr:;:;cu t}}:ey may be influenced, as was Wo
e b o %0 td None of this meets the crucial question head-
 on whid subjectivz, rr'\o}t‘ with whgth‘er the premoderns had any
ol i ights, but with the order of rank of rights
whic(h)rtl ;2:2 S:oirf, the hke:h_est supposition is the one according
pich there « xists a spec1f1cal.ly modern notion of rights that
s .trelfvaxth Hobbes in the seventeenth-century and
tonguishe: ;ise;‘ t rom all previous notions, not so much by its
thorion of i i% ashpow_er, as by its proclamation of rights
W position & S as lt € primary moral counter. Nowhere is the
W bos Whichrbmu' ated ‘more clearly than in chapter 14 of
Y athar, et egins with a forceful assertion of the primac
ural right of self-preservation, that is, of the right tha):

A"»”Vi]ley, Ockham,” 19.
Ubid., 20-21.

. Wolff, Institutiones iuris naturse et gentium,
’

e, 1750), 23-24; quoted by Tierney, e e o

Conciliarism, Corporatism,” 102.
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1 es, or is
i t anyone who poses, .
indi 1 possesses to resis es, or e
o mtdlt\gdu;sepor could concewab‘ly pos.ela 'ﬂ;::eof to hie
thqugh rpweli-being. From this pr:mc?rch'a r;gﬁed ey
Tobbes & Oes on to deduce the whole of his simp 1eteen jegied
Ia_Ir?c:) bierzfpge?rticular, the various lgws of ?\actﬁrﬁzs\:; o bind
’ i to whi '
i son devises an ‘ g b
h all——lt‘l;\ast xff}?en for the sake of their own grotectl y
i soci / ords,
f’tf?er” into civil society. In Hobbes’s ownw

‘ COULHIOXJY Cau 1Us natur ale, 15 ﬁ'l
The I{IG}II O} ‘lAIUI(E which writers e
b ty a man has to us his ow. pOW , as he wi ,

liber each e S n er, (54 il ]ll[[[se)f for the

y g Yy 4 ., ] gll\ N 2. ’ hall
. w . . Wi d
quentl Qf doing an thin which, in his own l}.(l ent all(l reason he s

to.
conceive to be the aptest means thereun

i over b
This is precisely the teaching tll:at ;\irﬁist;\llftet?‘ v th}er
ent theorists, including Locke, whop O o of
s veryone has the executive powe P tange
vt Of"glza;utl;:eace:hing that he himself tells us is not only
nature,

i ith the
#3 This teaching is clearly of a piece wit
D e notion 3f gxlzzl’s’:fa?t(:eh;?iature," that prepohtt.cafl ZZa:(e)
i i is not bound by any law whatsoever and if rfrom
e athers a * Nothing could be further
f no state in which humanl
er authority and views the
»executive power of thelaw

1Se. I()Ie‘(‘l
()! nature as‘]\e})]e]() atheOfXL\leIS a]ld noonee v
; g ere to Ive\Id Otllﬁl "

Hobbesian notion o

deal with others as one sees ‘f:t.ows !
the traditional viev_v, which kn e o
beings are not SL\blect to sor;xde By G;g's
meting out of punishments—Lo

inas once again, anyone is < ther
fo T; qmasg&%ukl)ﬁ only theg”minister of the law” has the au
for doing

i i for doing evi
ty to punish them . .
1mE;re Sxphcit, calling any private in

[ —
) V1 t, nos. 6,7,8, and 13.
24 weke, Second Treatise of Civil Governmen

i is likewis
the same teaching 1s
Yihid., no. 13. See also “no. 9, where
described as “very strange-

— P Tr i 1 stte O

i iti tise 2.18: In the sin |
{ ¥ e cive, 1 8-9. Spinoza, Pohhcrxl ea i . ]
1l 1.t lobbes, D li.{ P sible; 0 if anyone does wr g1 is to hinwe :
aoing is mpoOs: b e; 0r, y() wron t

nalure, wrong,
L 3.2.Thomas's teachiy

" “"‘ Coomn Theologine 2-2.64.3. Also 1—2.92.2‘.3, acl;\cligf)zi ZCf‘ o ,),.,,.‘\,”,
il ) hly Aristotle, Nicomachean Ethics 10. .

follow o, b : a

VAt oot De dre belli el pacis 2.20.3.

(City of God) 1.21. A literal translatio
person without public authorit
A inurderer, and all the more
jtwer not given by God.”

Kuymond Macken (Leu

1. Gratian's Decretum is even
individual who takes it ulpm\
" . Qui sine aliqui
imi ath a “murderer”: @ an
i ut a criminal to dg ‘ . sine A
hul?ls'elf ttc;dI:nim'struti(me maleficum  interfecerit velu
publica
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iudicabitur, et tanto amplius Zuanto sibi potestatem a Deo n
concessam usurpare non timuit.’?
The opposition between the old and the new views
striking when one turns to the question to whic
s article on Henry of Ghent is entirely devoted, namel
a criminal who has been justly senterced to death
allowed to flee if the opportunity presentsitself.”” From Tierney
article we learn that a convict does have that right, but only a
long as he can exercise it without injuring anyone else—si
iniurig alterius * This position is not essentially different from th
one taken by Thomas Aquinas, who also argued thata prisoner i
not morally obliged to stay in jail while awaiting his executios
but is nevertheless strictly forbidden to use Physical force t(
defend himself against the executioner.® The only point tha
distinguishes the two authors, and it is a minor one, is Henry's
claim that under certain circumstances fleeing may be a “neces-
sity” or a positive duty, the reason being that refusing to flee
would be tantamount to committing suicide. In this matter

equally
Tierney’
whether

————

“Gratian Decretum 1.23.8.33. The text follows Augustine De civitate Det

n of Gratian's latin is as follows: “3
Y who puts a criminal to death will be judged
50 as he did not fear to usurp for himself a
"TI'he pertinent text by Henry of Ghent is Quodlibet 9,26, Opera Omnia, ed.
ven:Leuven University Press, 1983), vol. 13, 307-310.
Ibid., 308. Cf. Tierney, “Natural Rights in the Thirteenth Century,” 64.

Y8 umma Theologine 2-2.69.4.2: “. . . nullus ita condemnatur quod ipse sibi
furat mortem sed quod ipse mortem patiatur. Et ideo non tenetur facere id
Nile mors Sequatur, quod est manere in loco unde ducatur ad mortem,

Ihelur tamen non resistere agentiquin patiatur quod iustum est eum pati.”

i

, o could easily have fled with the help of powerful
W4 but chose instead to die, Ostensibly in obedience to the laws of the
As the Crito suggests, however, his real reasons for doing so were quite
Fuit, At the age of seventy, with at best only a few more years to live
faced with the unattractive prospect of having to spend them in some
Ngenial place, Socrates had less to lose by accepting his sentence than
i have been the case had he been younger.

“ Tlerney, "Natural Rights in the Thirteenth Century,” 64-65,
1orf, who deals briefly with this issue, seems to be crossing a line of

90 he says that the magistrate is the one who should be held
ithle for the convict’s escape and punished for neglecting his duty.
Hire naturae et gentium, 8.3.4: “The delinquent is not at fault if he be
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Henry was followed by the well-known sixteenth-century
canonist Jacques Alamain, who agreed that a prisoner in this
situation is not only permitted to fleebut obliged to doso because
he is required by natural law to preserve his life and body.”
Tierney takes this as further evidence that the key concepts of the
seventeenth-century rights theorists “often had medieval ori-
ins.*?

5 But did they? To stick only to the issue at hand, Tierney
overlooks the crucial fact that, by the time we come to these
seventeenth-century theorists, the ban against inflicting bodily
harm on one’s judge or executioner has been lifted. Hobbes is
again the one who makes the case most pointedly when he says
that:

no man is supposed bound t:;K covenant not to Tesist violence, and conse-
quently it cannot be intended that he gave any right to another to lay violent
hands upor his person. In the making of a commonwealth, every man %ves
away the right of defending another. but not of defending himself. . . . But I
have also shown formerly that before the institution of commonwealth every
man had a right to everything and to do whatever he thought necessary to
his own preservation, subduing, hurting, or killing any man in order
thereunto; and this is the foundation of that right of punishing which is
exercised in every commonwealth. For the subjects did not give the
sovereign that right, butonly in laying down theirs streng\thened him to use
his own as he should think fit for the preservation of them all (emphasis
added).

not put to death. The blame lies wholly upon the magistrate.” Pufendorf’s
statement reflects the modern tendency to compensa te for the greater
treedom allowed to individuals by making greater demands on the
government, Laws and institutions are now considered more reliable than
moral character. See on this general topic H.C. Mansfield, Jr., Taming the
Prince: The Ambivalence of Modern Executive Power (New York: Free Press and
London: Collier Macmillan, 1989).

“Tierney, ibid., 66.

“Ibid., 67.

B eviathan, chap.28. The earlier sta tement to which Hobbes alludes occurs
in chap. 21, where it is stated that “if the sovereign command a man, though
justly condemned, to kill, wound, or maim himself, or not to resist those that
assault him . .. vet has that man the liberty to disobey.” See in the same vein
De Cive 2.18: “No man is obliged by any contracts whatsoever not to resist
him who shall offer to kill, wound, or any other way hurt his body.” See on
this topic Thomas S. Schrock, who writes: “Thomas Hobbes was the first
political thinker to declare right in the guilty subject to resist the lawful
and lawfully punishing sovereign.” Schrock adds that this teaching

prociplitated a “crisis” in Hobbes's political theory, for “there are reasons to
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ocke 3\"}}1\2 Z:H};% ;riit?:;r[is afftirmed, albeit with greater caution, by
, , system issues, like Hobbes'’s, i f
rights rather than perfect duti I o Hobbe tha
i ties. For Locke, as f
right of self-preservation, f i her tighis e
righ , from which all other ri i
inalienable, which means it i o ot T 1S
A . that it is not in the po
; : wer o
E):;;\tgs ct)o su;render it even if they should wish tlc)) do so.44f [}.l:cllil:’r;
; 5 werful statement to this effect is the one that occurs in th
econd Treatise of Government, where one reads: ne

(Flor no man or society of m i

i en having a power to deliver i

domc; gcf)x;e uently the means o% 1, to the absolute v‘:rglma% ;;rr%s%rva-

S mamion of an t(i) er, whenever anyone shall go about to bring them int 1

o ey on, they will akways have a right to preserve what they ha e 0
part with, and to rid themselves of those who invade this ﬁmdamfz?

sacred, and unglterab g i i
talice miny 8 erable law of self-preservation for which they entered into saciety

To be sure, Locke is
. careful to add that, just as i
preserve oneself, so one is bound, as ]much (;I;ec;fl: ocl;?id :0
gflzsliefri\craeﬁf)h: rgsi of zlnankind, but—and this is the tell’talz
g : ~—only so long as one’s own preservati
come into competition” with an S5 1 take 1 R
’ yone else’s.*® I take thi
Just another way of sayin i i ights rake
g that in the final analysis ri
precedence over duties. On thi i bt e e
Fiothos nee gver du . C is centx:al point, both he and
Tlob gether against all of their premodern predeces-
Interestingl iti
) y enough, it is often when th
. ey sound
2 }ixaliel I:hc.;xt Ilr}oderr_\s am_:l premoderns are furthest a);nart. Thg}gz:
ealing with this matter both groups advert to the desire

doubt that the would-be Hobbesian i
4 " e e sovereign can acquire a ri i
twtgii;v}?;lsa:f\ I-tiobbes.lan s.ubj.ect has a right to resis‘z punishr%\};:\?ﬁli;;z
g Bhs cam ol 'Tlc)-ex1stw1Fh1n tl:le same conceptual and political system
bt wi dnot resc‘ui\d his declaration of the right to resist hisl
B to puns t;pen ent .pohhca.ﬂ theory is in trouble” (T. Schrock ’zTh
P! Quartxs and Resist Punishment in Hobbes's Levigthan,” Th W .
erly 44 [1991): 853-90). v T Hestern

14
The term “inalienable,” i
. ,” which the Declaration of I
ﬁgloi:l:}:;z‘e/?r,g?;es BOt l:p;;ear to have been used by Locke h{ms:ldfeﬁte::gx:
a Declaration ] i ' ‘

o in the Virs of Rights, but only with reference to the right
45

.Sec'ond Treatise, no. 149. On the
; l_;nsxc right of self-preservation, see

nos. 86-88. I

i
Second Treatise, no. 6.

derivation of all other rights from the
forexample, First Treatise of Government,
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for self-preservation might lead us to thinlf thfat they aﬁ ltte}e:::
have this much in common; but closer examination reveals pat
this is not the case. For the medievals self-preservation 1s 135
and foremost a duty: one is not allowed to ;on;r?l1}75125clgrig;1az
i is li i i ’s health.
anything that is liable to impair one’s hea
Aqyuinasg good Aristotelian that he s, puts 1t;i }?IIIKOQ? [vl\)r;lcé Ezg;eis
li i injusti t toward hims -
his own life commits an injustice, no vard ‘ y
justi injusti lios, i.e., directed towar
jon, justice and injustice are always ad alios,
:)l:)k?erls]  but toward God and toward his city, to .whom he owes;
his ser\;ices.”"9 The same view is reflected ina felicitous statemen
by Godfrey of Fontaines that brings together both the objective
and subjective dimensions of the problem:

i i is bound (fenetur) to
ht of nature (iure naturae), everyone is
Bec:x "lseh?z lit?;e 3%\ich cannot be done without exterior goods, thedfieforg :\)lsi;)l
Sbust}?clenri ht oflnature each has dominion and a certain l'.lght (quo ar:riut in
tﬁ,e confx;non exterior goods of this world, which right also canno

renounced.®

A very different note is sounded by Hpbbes, .Locke, fa?dt
their followers, for whom self-preservation is not in the fi Sf
instance a duty but a right that justifies not t:mtl}t,h thte kl;;eg gf

i ’ tioner but the ta
ical force against one’s law‘fu.l executior
ggt}a”ssl (c:)wn life, ai act that the religious tradition always regar(}i\e(ci1
as more grievously sinful than homicide and to which it attache

¢t Aristotle, Nic. Ethics 5.1138a9-13. It is true that thellai\tvvfoizf;sr.\c.)t.
expressly forbid suicide, but “what it does not expressly permi ; o
Hf who through anger voluntarily stabs himself does this conhrafy foth
right rule of life, and this the law does not allow; therefore, he is g

unjustl

20.

48C¢ Aristotle, Nic. Ethics 5.1134b11: “No one choos”es to hurt hirxself;liosr
which'reason there canbe no injustice toward oneself.” Cf. Thomas Aquinas,

Summa Theologiae 2-2.58.2.

- inst
5 yumma Theologiae 2.2.59.3.2; cf. 64.5. See also on the prohibition agains

suicide Suarez, De triplici virtute theologica: de caritate 13.7.18.

. - “Villey,
MQuadlibet 8.11, Philosophes Belges 4 (1924): 105. Cf. Tierney, “Villey

Ockham,” 27.

A AN G
iirrirrl:lfrfc‘:rr ?Sllfi:lf l;lfsi::;d guilty, he coulc! z«:”steon;ir;sii ;?mizfthl.n'l;ii
ion i " " ora “ri .
?&L;?glgoy‘:\ l:x:v }cliitf:re\rs: e\sh a;:se:tl:ag as beir\g(gi .firs:oatr:i ;fgszr;ﬁs‘t, i:wclililtt}il;
ﬁ:ﬁ?ﬁ ::;tgx‘;‘tifr’l‘rzi;;t(ﬁ %(?'Szpsi?c-)iafc';}:eollggico-Political Treatise, chap.

On the Presumed Medieval Origin 71

severe penalties.” If self-preservation is an unconditional right
and if, as Hobbes and Locke contend, such rights are to be
defined in terms of freedom, that is to say, if human beings are
free to exercise or not exercise them, one fails to see why it would
be forbidden to commit suicide or allow onself to be enslaved by
other human beings. Needless to say, most people will prefer life
to death and freedom to slavery, but these have now acquired an
altogether different status. They no longer appear as moral
obligations laid upon us by a higher authority but as claims that
one can assert against others. To quote Locke himself, the state
that “all men are naturally in . . . is a state of perfect freedom to
order their actions and dispose of their possessions and persons
as they think fit, within the bounds of the law of nature, without
asking leave or depending upon the will of any other man.”>? It
is true that Locke limits the exercise of the rights that human
beings enjoy in the state of nature to what is allowed by the “law
of nature,” but, as we saw earlier, in the state of nature, man and
not God is the “executor of the law of nature.” In that state there
are no restrictions other than the ones that an individual may
decide to impose on himself. This observation is only apparently
contradicted by Locke’s statement that “everyone is bound to
preserve himself and not to quit his station wilfully,” inasmuch
as all human beings are “the workmanship of an omnipotent and
wise Maker . . . made to last during his, not one another’s
pleasure.”” Nowhere does Locke say that God has commanded
human beings to maintain themselves in existence. What welearn
instead is that human beings are directed by God to preserve
themselves by means of their ”“senses and reason,” just as the
inferior animals are directed to preserve themselves by means
of their “sense and instinct.” Both men and animals have,
implanted in them by God, a desire for survival, but only in
man does this desire give rise to a right, presumably because
only men have reason and are thus able to figure out what is

necessary for their self-preservation as well as their comfortable

%1 the suicide attempt was successful

, the dead person’s property could
¢ confiscated by the state. If it failed, o

ther grave penalties were imposed.

Until very recently, Roman Catholic canon law stipulated that anyone who

dmmitted suicide was not to be given a Christian burial.

Second Treatise no. 4. See also, for a similar argument, no. 135.
®Ibid., no. 6.

Mpipst Treatise, no. 86.
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self-preservation.” The question then is what happens to the law
prohibiting suicide once the desire for self-preservation in which
it is rooted is lost because of intense pain ora hopelessly weakened
physical condition. Clearly, the “law of nature” of which Locke
speaks is his own natural law. It is strictly a matter of calculation
and has nothing to do with the self-evident principles on which
the moral life is said to rest by the medieval theorists. In short, it
is not at all certain that in Locke’s mind there were any compel-
ling moral arguments against suicide.” On this score as on so
many others, he and his medieval “predecessors,” as Tierney
would cail them, could not be further apart.

Though unable on the basis of his own principles to deny
the natural right of suicide, Locke may have been loath to defend
it openly, not only because doing so would have been dangerous
in the extreme—his teaching was already “strange” enough—but
because the whole of his political theory stands or falls by the
power that the fear of death and the desire for self-preservation
are capable of exerting on people’s minds. Absent this bulwark,
any human being could, in the name of freedom, renounce the
exercise of his most basic rights, whether they be the right to life,
to limited government, or to freedom itself. ¥ This could well be
the point at which modern liberalism shows signs of recoiling
upon itself. Is there or is there not at the heart of Locke’s teaching
a latent contradiction or, short of that, an irremediable tension?”®

551bid., no. 87.

S6por a valiant defense of the opposite view, see G.D. Glenn, “Inalienable
for Limited Government: Political
Implications of a Right to Suicide,” The Journal of Politics 46 {1984): 80-105.
[ am indebted to Prof. Walter Berns for part of my interpretation of Locke’s

Rights and Locke’s Argument

stance and posture in regard to suicide.

575,ch a concern would be analogous to that evinced by certain present-
day anti-abortionists who insist on calling all abortion murder lest, by
excluding from that category abortions performed in the earliest stages of

the pregnancy, they should weaken their case against it.

The tension reminds us in some way of the one found in Hobbes’s
theory, according to which the state has the right to put a criminal to death
and the criminal the right to kill his executioner. Cf. supra, 11, n.t,
Ditferently and more broadly stated, Hobbes was of the opinion that a wat
could be just on both sides at the same time. Beccaria later tried to solve thé &
dllemma by advocating the abolition of capital punishment. In grappling
with the same problem, some twentieth-century positivists have gong;
further and argued that survival or self-preserva tion is not an antecedently;

fixed goa! or end but a contingent fact. Weare committed to it only becau
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Whatever the answer to the i
) : : question, the fo i
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e

our conc P
existenz‘e e;zt i‘l’ai}:}r\r::}r\ls to be .wixth social arrangements for continued
(Oxford: ,Clarend ]gse of a sujcide club.” H.L.A. Hart, The Concept of Law
Philosol;her - 1Or\ ress, 1961), 188. As far as I know, the first modern
o the e dru fe out suicide altogether is Kant, who argues against it not
:ﬂﬂtegorigal i:\ o §elf~preservation but because it runs counter to th
o, o cﬁ-e;:;l:'rg‘f; Four‘zdations of the Metaphysics of Morals, SECOn§
ork: Harper & Row, 1963;3258‘_‘35!14:'Leclures on Ethics, trans. L. Infield (New
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the soul. Justice became not only the highest virtugbut the ox}lll}el
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was created, the cultural state in which human beings are
presumed to have existed prior to the emergence of civil society,
or any Jpagan or pre-Christian civil society, such as classical
Greece.” This ambiguity is precisely what made it possible for the
new theorists to pass their “strange” doctrines off as more or less
standard theological fare.

Pufendorf’s essay is valuable in that it gives us a better
idea of how much he and his contemporaries had learned from
the opposition that the “justly decried Hobbes” had aroused and
how circumspect they had become in dealing with issues as
explosive as these.®® Pufendorf himself leans heavily on Hobbes,
for whom he evinces an obvious preference—he was known as
the “German Hobbes”—but not without injecting into the
discussion a series of disclaimers that give the impression of his
wanting to dissociate himself from Hobbes’s most extreme
positions. It is almost as if he were using the state of nature as a
shield with which to protect himself. After all, no less a figure
than the eminently respectable Grotius, to say nothing of others,
had made use of the expression and thereby removed from it any
taint of heterodoxy or impiety.

Virtually all the writers of Pufendorf's and Locke’s
generation, it seems, had mastered the art of concealing their
“novelties” by cloaking them in a more or less traditional garb.
The “state of nature,” with its vague theological connotations, is
only one example of this procedure. Francis Bacon had already
admonished radical innovators to express themselves only in
familiar terms, adding that one should always begin by telling
people what they most want to hear, that is, what they are
accustomed to hearing.* This appears to be exactly what most of

#For a discussion of the different versions of the natural state available in
he seventeenth-century and in Pufendorf, see the M. Seidler’s introduction
0 his edition and translation of Pufendorf's essay (Lewiston, N.Y.: Edwin
Mellen Press, 1990), 28-31.

%See on this subject Locke’s long discussion of caution and judicious
¢ foncealment in The Reasonableness of Christianity (Washington, D.C.: Regnery
iteway, 1965), 39-123. Cf. also, on the pains taken by Locke publicly to
{Btance himself from Hobbes, R. Horwitz’s introduction to his translation
Locke’s Questions Concerning the Law.6f Nature (Ithica, N.Y. and London:
riell University Press, 1990), 5-10.
e Plan of the Great Instauration, init. On the use of esotericism in the
gmodern tradition, cf. Grotius, De iure belli et pacis 3.1.7-20, Also, for
unt assessments of the problem as it posed itself in the early modern
d, P. Bagley, “On the Practice of Esotericism,” Journal of the History of
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e iur , 2.5.15.2.
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thatthey had discovered a ne
Christopher Columbus and
behind them.” They,

w continent, likened themselves to
were ready to burn their ships
at least, were convinced of the fundamen-
tal irreconcilability of the two positions and hence of the
necessity to choose between them. Accordingly, they saw the
war in which they were engaged, not as a civil war pitting rival
factions against each other within a divided city, but as a war
between two continents neither one of which could survive
unless the other was destroyed. Francis Bacon stated the
problem as well as anyone else when he located the opposition
between the two groups on the level of “first principlesand very
notions, and even upon forms of demonstrations,” in which case
“confutations [i.e., rational arguments] cannot be employed.”
The only safe way to proceed, he concluded, was to insinuate
one’s new doctrines ”c;uietly into the minds that are fit and
capable of receiving it.””' Hobbes is no less explicit, particularly
as regards the issue of rights and duties. “Right,” he says,
“consists in liberty to do, or to forbear: whereas law determines
and binds to one of them, so that law and right differ as much,
as obligation and liberty; which in one and the same matter are
inconsistent.””? If Hobbes is to be taken at his word, the modern
rights theory was no mere attempt to erect a new structure on
the old foundation of classical and Christian ethics. Its ambition
was to lay down an entirely new foundation, to wit, a selfish
passion—the desire for self-preservation—and go on from there
o devise a political scheme that would be in accord with it from
\e start. As usual, Hobbes is the one who stated the issue most

preefully when he wrote in the short Epistle Dedicatory to his
e natura hominis:

0 reduce this doctrine to the rules and infallibility of reason, there is no way
, first, to put such principles down for a foundation as passion, not

Mnchiavelli, Discourses, Book 1, Introductio

“And therefore it is fit that I publish and
e which make hope in this matter reaso
fore that wonderful voyage across the Atla
e conviction that new lands and continents might be discovered
ides those which were known before; which reasaons, though rejected at

were afterwards made good by experience and were the causes and
Mnings of great events.”

ew Qrganon, 1.35.
inthan, chap. 14.

n. Cf. F. Bacon, New Organon,
set forth those conjectures of
nable, just as Columbus did,
ntic, when he gave the reasons
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mistrusting, may notseek todisplace, and afterwards tobuild thereon the fruth
of cases in the law of nature, which hitherto have been built in the air.”

Let us grant for the sake of argument that no ultimate
synthesis between a consistent natural law theory and a consistent
natural rights theory is possible. Does this mean that any kind of
rapprochement between them is out of the question? Not necessar-
ily. One thing is nevertheless certain: no such rapprochement can
be effected on the basis of a principle that transcends the original
positions, each one of which claims supreme status for itself. This
leaves only one possibility: a rapprochement effected on the basis
of the highest principles of one or the other of these two positions.

The need for some such mediation began to be felt in the
Middle Ages when important social and demographic changes
gave rise to a more complex juridical system. Tierney’s studies
may or may not have shown that individual rights are a product
of twelfth- and thirteenth-century jurisprudence, but they do
show with admirable lucidity to what extent our medieval
forebears managed to find a place for rights within a human
order that reflects the natural order of the universe. The modern
world has been experimenting for close to four centuries with a
theory that subordinates law to rights. The results have been
mixed at best, and this is what lends a measure of credibility to
the now frequently heard calls for a reexamination of the dis-
carded alternative, which insisted on the subordination of rights
to duties or the common good.

My immediate concern was not toargue for the superior-
ity of either of these two distinct approaches to the study of
ethics and politics but to clarify the difference between them
and caution against any hasty identification of one with the
other. A thorough grasp of the problem would involve usin a

much more methodical investigation of the implications of an
ethics of virtue or character versus an ethics of rights, as well as
the implications of a teleological versus a nonteleological ;
understanding of human life. Tierney, who is more interested in

the historical and legal aspects of the question than in its
philosophic or theological aspects, has not seen fit to undertake
this kind of investigation and I shall not undertake it, either.”

"tiobbes, De natura hominis, cf. Epistle Dedicatory.

A more adequate discussion would obviously have to take full accoun
uf L important modification that the modern rights doctrine underwent #
the handw of Kant and his followers. For all its stress on duty, howeveF,
Eaint's moral doctrine is still in the end a doctrine of rights rather than o)
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n?x; ntgt:r:?:fs]i;eadtgend to rehabilitate the once discredited Middle

; ° trace to them the major achievements of the modern a

BV(I)ca/tilve .lf at times impressionistic book by N.F. Cantor, Imi:;:; ttk};j'

] j ges: The Lives, Works, and Ideas of the Great Medievalists of the

Phtieth Century (New York: W. Morrow, 1991).
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